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(July 10, 2003 City Council meeting)

Agenda Item #:     4  
Department: Community Development

Agenda Title:  Perimeter Road Policy Moratorium

	1. INTRODUCTION/PURPOSE


The purpose of this item is to request that the Council extend the moratorium on the perimeter road policy contained in the Subdivision Ordinance for an additional 365 days.

	2. DESCRIPTION/ JUSTIFICATION


In January 2003, staff requested that the Council enact a moratorium on enforcing the perimeter road policy for six months. The rationale behind the request was that staff anticipated that the lawsuit would be resolved by the Texas Supreme Court within the moratorium period. This has not happened.

As you will recall, , both the trial court and the appellate court have ruled that perimeter road requirements are illegal. In a case involving the city of Flower Mound, the court ruled in favor of the plaintiff because the City’s perimeter street improvement policy did not satisfy the Dolan test of “rough proportionality.” In other words, the policy did not relate the impact of the proposed development to the cost of the improvements imposed by the City.

The Flower Mound case suggests that if the City keeps the perimeter street policy, the share of the cost of the improvements levied against the developer should be based on the amount of traffic expected to be generated by the development. For instance, if the development is expected to generate 100 percent of the traffic, the developer should be expected to pay for 100 percent of the road improvements. Alternately, if he development is expected to generate 20 percent of the expected traffic, the developer should be expected to pay for 20 percent of the improvements. 

The safest, most defensible, policy relating to roadway exactions is by implementing roadway impact fees simply because cities can not require developers to escrow funds for road improvements with out violating the State’s impact fee law.

The case is still pending before the Texas Supreme Court. In lieu of repealing the provision, staff suggests that a moratorium is more appropriate. In the event that the court rules in favor of the city of Flower Mound, the city can quickly lift the moratorium. In the mean while, staff will be preparing for the adoption of roadway impact fees.

	3. FINANCIAL/BUDGET


Not applicable.

	4. RECOMMENDATION


Staff recommends the adoption of the attached resolution extending the moratorium for an additional 365 days.
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