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LOAN AGREEMENT
THIS LOAN AGREEMENT made and entered into as of October 1, 2003, by and between the Office of the Governor, Economic Development and Tourism division (the “division”) and the Taylor Economic Development Corporation, a nonprofit industrial development corporation (the "Corporation") duly established and created pursuant to Section 4A of the Development Corporation Act of 1979, Article 5190.6, Texas Revised Civil Statutes Annotated, as amended (the "Act"), created by or on behalf of the City of Taylor, Texas (“the City”);

RECITALS

W I T N E S S E T H:

WHEREAS, pursuant to a master resolution and a first supplemental resolution thereto, as amended, the Division has issued its Taxable Commercial Paper Notes, Series A (the "Taxable Commercial Paper Notes");

WHEREAS, a portion of the proceeds from the issuance and sale of the Taxable Commercial Paper Notes are being loaned to the Corporation for the purpose of financing the costs of a project within the meaning of the Act ("the Project");

WHEREAS, the City has established, levied, is maintaining and collecting on behalf of the Corporation the Economic Development Sales and Use Tax pursuant to Section 4A of the Act;

NOW, THEREFORE, in consideration of the premises and the mutual covenants hereinafter contained, the parties hereto covenant, agree and bind themselves as follows;


ARTICLE I
DEFINITIONS AND RULES OF CONSTRUCTION

Section 1.1.
Definitions.  In addition to the words and terms elsewhere defined in this Agreement, the following words and terms as used herein shall have the following meanings unless the context or use clearly indicates another or different meaning or intent.

"Act" means the Development Corporation Act of 1979, as amended, Article 5190.6, Texas Revised Civil Statutes annotated.

"Agreement" shall mean this Loan Agreement between the Division and the Corporation and any modifications, alterations and supplements hereto made in accordance with the provisions hereof and of the Resolution.

"Bank" means Bank One, Texas, NA, or any successor in interest thereof.

"Business Day" means any day other than a Saturday, a Sunday, a legal holiday or a day on which banking institutions in the cities of New York, New York, or Dallas, Texas are authorized or permitted by law or executive order of the President of the United States to close.

"City" means the City of Taylor, Texas.

"City Representative" means any one of the persons at the time designated to act on behalf of the City by written certificate furnished to the Division and the Industrial Development Corporation containing the specimen signatures of such persons and signed on behalf of the City by Donald R. Hill, or the then acting Mayor.

"Comptroller" means the Comptroller of Public Accounts of the State.

"Corporation" means the Taylor Economic Development Corporation.

"Corporation Representative" means any one of the persons at the time designated to act on behalf of the Taylor Economic Development Corporation by written certificate furnished to the Division and the City containing the specimen signatures of such persons and signed on behalf of the Corporation by its President or Vice President.

"Debt Service Coverage Ratio" means the ratio of (i) the sales and use tax receipts generated by the levy and collection of the Economic Development Sales and Use Tax levied by the City for the benefit of the Corporation, which sales and use tax receipts shall be determined by using the lowest twelve (12) consecutive months of such sales and use tax receipts of the eighteen (18) months immediately preceding the date of determination, to (ii) the scheduled maximum annual principal of and interest on this Loan, plus the scheduled maximum annual principal of and interest on any other debt or obligation existing on the date of this Loan secured in whole or in part by and payable from such Economic Development Sales and Use Tax on a parity with this Loan and giving the holder thereof an equal and ratable claim to the proceeds of the Economic Development Sales and Use Tax.  In the event that an Economic Development Sales and Use Tax has not been previously collected or has not been collected for at least eighteen (18) months, then there shall be estimated by the Division the Economic Development Sales and Use Tax that may have been collected over that period had such Economic Development Sales and Use Tax been in place.  The Debt Service Coverage Ratio applicable to the Loan shall be calculated by the Division.

"Default Rate" subject to the provisions of the Promissory Note, means a per annum floating base rate as reported in the Wall Street Journal from time to time as the corporate base rate of interest, plus three percent (3%).

"Division" means Economic Development and Tourism division, a division of the Office of the Governor, and any successor to the duties thereof.

"Economic Development Sales and Use Tax" means that certain sales and use tax that may be levied by a city for the benefit of an industrial development corporation under either Sections 4A or 4B of the Development Corporation Act of 1979, Article 5190.6, Vernon's Annotated Texas Civil Statutes, as amended.

"Event of Default" shall have the meaning set forth in Section 5.1.

"Guidelines of the Division" means the guidelines of the Division relating to its Texas Economic Development Loan Program as in effect on the date hereof.

"Holder" means a holder of the Taxable Commercial Paper Notes.

"Largest Four Year Sales Tax Decline" means a decline in the total sales tax receipts of the City calculated as follows:

  (HIGH  - LOW)

x
100

(HIGH)

for the purposes of this Definition (i) "LOW" means the lowest sum of sales tax revenue receipts collected by the City for any calendar year (adjusted for changes in sales tax rates during the four (4) year period preceding the date of calculation, as determined from the most recent June 30 or December 31, as applicable, for which sales tax data is available, and (ii) "HIGH" shall mean the highest sum of sales tax revenue received collected for any calendar year (adjusted for changes in sales tax rates) during the four (4) year period preceding the date of calculation, as determined from the most recent June 30 or December 31, as applicable, for which sales tax data is available and which occurred in a calendar year preceding the calendar year in which the LOW occurred.

"Loan" means the loan from the Division to the Corporation made under this Agreement.

"Loan Documents" means, collectively, this Agreement and the Promissory Note.

"Parity Debt" means debt or other obligations existing on the date hereof secured in whole or in part by and payable from the Economic Development Sales and Use Tax of the City on a parity with the Loan and giving the holder thereof an equal and ratable claim to the proceeds of the Economic Development Sales and Use Tax.

"Person" means an individual, a corporation, a partnership, an association, a trust or any other entity or organization, including a government or political subdivision or an agency or instrumentality thereof.

"Project" has the meaning set forth in the recitals hereto and is further described in Exhibit A hereto.

"Promissory Note" means the Promissory Note made by the Corporation to the Division herewith delivered pursuant to the Agreement.

“Public Security” shall have the meaning ascribed in Section 1202.001(3), as amended, Texas Government Code, or any successor statute.

"Rating" means the long-term general obligation debt rating assigned by a Rating Agency.  Any reference in this Agreement to the rating structure of one Rating Agency shall be deemed to include a reference to the equivalent rating or ratings of the other Rating Agency.

"Rating Agency" means Standard & Poor's Corporation, Moody's Investors Service, Inc. and Fitch, Inc.

"State" means the State of Texas.

“State Attorney General” shall mean the attorney General for the State of Texas, acting through its Public Finance Division, as provided by the provisions of Chapter 1202, as amended, Texas Government Code, or any successor statute.


“Taxable Commercial Paper Notes” means the Taxable Commercial Paper Notes, Series A, issued by the Division

"Trustee" means the Trustee under a master resolution in respect to the Division’s Taxable Commercial Paper Notes.

"User" means an individual, a corporation, a partnership, or any other private entity, whether organized for profit or not for profit, or a city, county, district, or any other political subdivision, public entity, or agency of the State or federal government.

Section 1.2.
Rules of Construction"Section 1.2. Rules of Construction.  Unless the context clearly indicates to the contrary, the following rules shall apply to the construction of this Agreement:

Words importing the singular number shall include the plural number and vice versa.

The table of contents, captions and headings herein are solely for convenience of reference only and shall not constitute a part of this Agreement nor shall they affect its meaning, construction or effect.

Words of the masculine gender shall be deemed and construed to include correlative words of the feminine and neuter genders, and words of the neuter gender shall be deemed and construed to include correlative words of the masculine and feminine genders.

All references in this Agreement to particular Articles or Sections are references to Articles and Sections of this Agreement, unless otherwise indicated.


ARTICLE II

SECURITY; ASSIGNMENT

Section 2.1.
Security; Assignment; Limited Obligations"Section 2.1.Security; Assignment; Limited Obligations.  In order to secure the due and punctual observance and performance of the payment and all other obligations of the Corporation to the Division hereunder, the Corporation hereby pledges and assigns to the Division a lien on and security interest in (a)  the Economic Development Sales and Use Tax authorized to be levied by the voters of the City on behalf of the Corporation on November 2, 1993 to the extent necessary to meet annually, so long as there are amounts due and owing under the Promissory Note, the Debt Service Coverage Ratio set forth in Section 3.3(i) hereof, also taking into account any Parity Debt incurred after the date hereof in accordance with the terms hereof, but only to the extent such Economic Development Sales and Use Tax is collected, and any and all security heretofore or hereafter granted or held for the payment of the Promissory Note. The lien and security interest pledged and assigned pursuant to this Section 2.1 shall be in effect so long as there are any amounts due and owing under the Promissory Note.

The obligations of the Corporation are special limited obligations hereunder and neither the Promissory Note nor any instrument related to this Agreement may give a holder a right to demand payment from tax proceeds in excess of those collected from the Economic Development Sales and Use Tax imposed by Section 4A of the Act and pledged hereunder.


ARTICLE III

REPRESENTATIONS

Section 3.1.
Representations by the Division.  The Division represents and warrants as follows:

(a) The Division is a division of the Office of the Governor, and has the legal power and authority to enter into and to perform the agreements and covenants on its part contained in this Agreement, and has duly authorized the execution, delivery and performance of this Agreement and has duly approved this Agreement.

(b) The execution and delivery of this Agreement to which it is a party, consummation of the transactions contemplated hereby to which it is a party, and the fulfillment of or compliance with the terms and conditions hereof will not conflict with or constitute a breach of or a default under any agreement or instrument to which the Division is a party or any existing law, administrative regulation, court order or consent decree to which the Division is subject, or by which it or any of its property is bound.

(c) There is no action, suit, proceeding, inquiry or investigation, at law or in equity, before or by any court, public board or body, pending or threatened against or affecting the Division or any of its officers, nor to the best knowledge of the Division is there any basis therefor, wherein an unfavorable decision, ruling or finding would materially adversely affect the transactions contemplated by this Agreement or that would adversely affect, in any way, the validity or enforceability of this Agreement or any other agreement or instrument to which the Division is a party and that is to be used or contemplated for use in the consummation of the transactions contemplated hereby.

(d) No further authorizations, consents or approvals of governmental bodies or agencies are required in connection with the execution and delivery by the Division of this Agreement or in connection with the carrying out by the Division of its obligations under this Agreement. 

(e) This Agreement is a legally valid and binding obligation of the Division enforceable against the Division in accordance with its terms.

(f) There is no pending or, to the knowledge of the undersigned official of the Division, threatened action or proceeding before any court, governmental agency or arbitrator (i) to restrain or enjoin the issuance or delivery of the Taxable Commercial Paper Notes, (ii) in any way contesting or affecting the authority for the Taxable Commercial Paper Notes or the loan of the proceeds thereof to the Corporation or the validity of this Agreement or (iii) in any way contesting the existence or powers of the Division with respect to matters relating to this Agreement.

(g) The Division has duly approved the lending of funds to the Corporation; no other authorization or approval or other action by, and no notice to or filing with, any governmental authority or regulatory body is required as a condition to the performance by the Division of its obligations under this Agreement.

(h) There is no default of the Division in the payment of the principal of or interest on any of its indebtedness for borrowed money or under any instrument or instruments or agreements under and subject to which any indebtedness for borrowed money has been incurred which does or could affect the validity and enforceability of the Loan Documents or the ability of the Division to perform its obligations thereunder, and no event has occurred and is continuing under the provisions of any such instrument or agreement which constitutes or, with the lapse of time or the giving of notice, or both, would constitute such default.

(i) The Division has not assigned or pledged and will not assign or pledge its interest in this Agreement for any purpose other than to secure the Taxable Commercial Paper Notes and the reimbursement obligations to the Bank under the Letter of Credit and Reimbursement Agreement.  A portion of the Taxable Commercial Paper Notes constitute the only notes or other obligations of the Division in any manner payable from the revenues to be derived from this Agreement, and except for the Taxable Commercial Paper Notes and the reimbursement obligations, no notes or other obligations have been or will be issued on the basis of this Agreement other than notes or other obligations issued to refund or refinance outstanding notes or obligations.

(j) The Division is not in default under any of the provisions of the laws of the State, where any such default would affect the issuance, validity or enforceability of the Taxable Commercial Paper Notes or the transactions contemplated by this Agreement.

(k) The Division, the Bank, and the Trustee have not taken any action to categorize the Promissory Note as a Public Security and the Division represents to the Corporation that as of October 1, 2003, the Promissory Note is not a Public Security subject to review and approval of the State Attorney General as provided by the provisions of Chapter 1202, as amended, Texas Government Code.

Section 3.2.
Representations by the Corporation.  The Corporation represents,  warrants and covenants as follows:

(a) The Corporation is a nonprofit economic development corporation, within the meaning of Section 4A of the Act, has all of the rights, powers, privileges, authority and functions given by the general laws of the State to nonprofit corporations incorporated under the Texas Non-Profit Corporation Act, as amended (Article 1396-1.01 et. seq., Vernon's Texas Civil Statutes), except as otherwise provided in Section 23(a) of the Act, and is authorized by the Act to execute and to enter into this Agreement and to undertake the transactions contemplated herein and to carry out its obligations hereunder.

(b) The Corporation shall not have the power to own or operate the Project as a business other than as lessor, seller, or lender or pursuant to the requirements of any trust agreement securing a credit transaction.  Accordingly, the lessee, purchaser, or borrower pursuant to any lease, sale, or loan agreement relating to the Project shall be considered to be the owner of the Project for the purposes of the application of any ad valorem, sales, and use taxes or any other taxes levied or imposed by the State or any political subdivision of the State.

(c)
The Corporation has all requisite power, authority and legal right to execute and deliver the Loan Documents and all other instruments and documents to be executed and delivered by the Corporation pursuant thereto, to perform and observe the provisions thereof and to carry out the transactions contemplated by the Loan Documents.  All corporate action on the part of the Corporation which is required for the execution, delivery, performance and observance by the Corporation of the Loan Documents has been duly authorized and effectively taken, and such execution, delivery, performance and observation by the Corporation does not contravene applicable law or any contractual restriction binding on or affecting the Corporation.

(d)
The Corporation has duly approved the borrowing of funds from the Division and has received the approval of the City therefor; and based upon the Division’s representations in Section 3.1(k) hereof, no other authorization or approval or other action by, and no notice to or filing with, any governmental authority or regulatory body is required as a condition to the performance by the Corporation of its obligations under any of the Loan Documents.

(e)
This Agreement and the Promissory Note are legally valid and binding obligations of the Corporation enforceable against the Corporation in accordance with their respective terms.

(f)
There is no default of the Corporation in the payment of the principal of or interest on any of its indebtedness for borrowed money or under any instrument or instruments or agreements under and subject to which any indebtedness for borrowed money has been incurred which does or could affect the validity and enforceability of the Loan Documents or the ability of the Corporation to perform its obligations thereunder, and no event has occurred and is continuing under the provisions of any such instrument or agreement which constitutes or, with the lapse of time or the giving of notice, or both, would constitute such a default.

(g)
There is no pending or, to the knowledge of the undersigned officers of the Corporation, threatened action or proceeding before any court, governmental agency or arbitrator (i) to restrain or enjoin the issuance or delivery of the Promissory Note or the collection of any Economic Development Sales and Use Tax revenues pledged to pay for the Promissory Note, (ii) in any way contesting or affecting the authority for the issuance of the Promissory Note or the validity of the Loan Documents, or (iii) in any way contesting the existence or powers of the Corporation.

(h)
In connection with the authorization, issuance and delivery of the Promissory Note, the Corporation has complied with all provisions of the laws of the State, including the Act.

(i)
The Corporation has not assigned or pledged and will not assign or pledge its interest in this Agreement for any purpose other than to secure the Promissory Note.

(j)
The Corporation is not in default under any of the provisions of the laws of the State, where any such default would affect the issuance, validity or enforceability of the Promissory Note or the transactions contemplated by this Agreement.

(k)
The Project and the costs thereof are authorized by Section 4A of the Act and the Project is within the Guidelines of the Division.

(l)
Upon receipt of the proceeds of the Economic Development Sales and Use Tax imposed under Section 4A of the Act from the City, the Corporation will deliver such proceeds to pay the Loan directly, to the extent such proceeds are pledged to secure the Loan, as directed by the Division.

(m)
The Corporation will not incur additional Parity Debt subsequent to the date hereof unless (i) it satisfies the Debt Service Coverage Ratio set forth in Section 3.2(p) hereof at the time such debt is incurred, taking into account such Parity Debt, and (ii) the City has not experienced a Four Year Sales Tax Decline of more than 10%.

(n)
The Promissory Note constitutes the only obligation of the Corporation payable on a parity from the revenues to be derived from this Agreement except for the Parity Debt set forth on Exhibit B hereto.

(o)
The execution and delivery of the documents contemplated hereunder do not violate any provision of any instrument or agreement to which the Corporation is a party or by which it is bound.

(p)
The Debt Service Coverage Ratio of the Industrial Development Corporation is no less than 1.80  as of the time of closing of this transaction.

(q)
The Corporation will give the Division 30 days prior written notice in the event that it pledges the Economic Development Sales and Use Tax with respect to any Parity Debt.  

(r)
The Corporation will not create assume, or incur or suffer to be created, assumed, or incurred or to exist any mortgage, lien, charge, or encumbrance of any kind upon, or pledge of any portion or all of the Project without the prior written approval of the Division.

Section 3.3.
Representations by the City.  The City represents, warrants, and covenants as follows:

(a)
The City is a general law city duly created and existing under the laws of the State and is authorized to execute this Agreement and to make the representations and warranties contained herein.

(b)
The City has all requisite power, authority and legal right to make the representations and warranties in this Agreement and all other instruments and documents to be executed and delivered by the City pursuant thereto, to perform and observe the provisions thereof and to carry out the transactions contemplated by the Loan Documents.  All corporate action on the part of the City which is required for the execution, delivery, performance and observance by the Corporation of the Loan Documents has been duly authorized and effectively taken.

(c)
The City has duly approved Sections 3.3, 5.1(b), 5.1(c) and 5.5 hereof and such provisions of this Agreement when delivered will be a legally valid and binding obligation of the City enforceable against the City in accordance with its terms.

(d)
There is no default of the City in the payment of the principal of or interest on any of its indebtedness for borrowed money or under any instrument or instruments or agreements under and subject to which any indebtedness for borrowed money has been incurred which does or could affect the validity and enforceability of this Agreement or the ability of the City to perform its obligations thereunder, and no event has occurred and is continuing under the provisions of any such instrument or agreement which constitutes or, with the lapse of time or the giving of notice, or both, would constitute such a default.

(e)
There is no pending or, to the knowledge of the undersigned officials of the City, threatened action or proceeding before any court, governmental agency or arbitrator (i) to restrain or enjoin the collection of the Economic Development Sales and Use Tax pursuant to Section 4A of the Act, or (ii) in any way contesting or affecting the authority for the issuance of the Promissory Note or the validity of the Loan Documents, the levy of the Economic Development Sales and Use Tax or in any way contesting the existence or powers of the City.

(f)
The City is not in default under any of the provisions of the laws of the State, where any such default would affect the transactions contemplated by this Agreement.

(g)
The City has duly voted upon and approved, and, from and after the date hereof, will levy, maintain and collect the Economic Development Sales and Use Tax pursuant to Section 4A of the Act for the purpose of paying and providing security for the payment of principal of, interest on and other costs of the Loan made hereunder.   The City will not reduce the rate of or decrease the duration of such Economic Development Sales and Use Tax if the result thereof would be a violation of Section 3.3(i) hereof, also taking into account any Parity Debt incurred after the date hereof in accordance with the terms hereof, but only to the extent such Economic Development Sales and Use Tax is collected.

(h)
Upon the receipt of the proceeds of the Economic Development Sales and Use Tax imposed under Section 4A of the Act from the Comptroller, the City shall deliver such proceeds to the Development Corporation.

(i)
The Debt Service Coverage Ratio of the Corporation is no less than 1.80 as of the time of closing of this transaction. 

(j)
The City has levied the Economic Development Sales and Use Tax for the benefit of the Corporation either generally or for the specific purpose of the transactions contemplated hereby and after such Economic Development Sales and Use Tax was authorized by a majority of the qualified voters of the City voting at an election called and held for that purpose not less than thirty (30) days from the date hereof.  Such Economic Development Sales and Use Tax is imposed on the receipts from the sale at retail of taxable items within the City at the rate approved by the voters.  The rate is equal to one half of one percent (1/2%).  The combined rate of all sales and use taxes, including the Economic Development Sales and Use Tax under section 4A of the Act, imposed by the City and other political subdivisions of this State having territory in the City does not exceed two percent.

(k)
The City has not experienced a Four Year Sales Tax Decline of more than 10%.


ARTICLE IV

LOAN; PAYMENT PROVISIONS

Section 4.1.
Loan of Proceeds. The Division agrees, upon the terms and conditions contained in this Agreement, to lend Nine Hundred Thousand Dollars ($900,000.00) to the Corporation which represents a portion of the proceeds received by the Division from the sale of the Taxable Commercial Paper Notes.  The Loan shall be made by wire transfer according to instructions specified by the Corporation to the Division, or other acceptable methods, as specified by the Division.  Such proceeds shall be disbursed to or on behalf of the Corporation (as provided in the commitment letter of the Division, dated September 19, 2003).  The Corporation's obligation to repay the loan shall be evidenced by the Promissory Note.

Section 4.2.
Amounts Payable.  The Corporation hereby agrees to pay the Promissory Note and repay the loan by making the following payments:

(a)
Unless otherwise directed by the Division in writing, the Corporation shall pay or cause to be paid to the Trustee in immediately available funds for the account of the Division held by the Texas Comptroller of Public Accounts on or before any date that any payment of interest, principal and any other amount that is required to be made in respect of the Promissory Note, until the principal, interest and any other amount on the Promissory Note shall have been fully paid or provision for the payment thereof shall have been made.

It is understood and agreed that the Promissory Note and all payments payable by the Corporation hereunder are assigned by the Division to the Trustee for the benefit of the Holders and the Bank.  The Corporation consents to such assignment.  The Division hereby directs the Corporation and the Corporation hereby agrees to pay to the Trustee at the principal corporate trust office of the Trustee all payments payable by the Corporation pursuant to the Promissory Note and this subsection (a).

In the event the Corporation shall fail to make any of the payments required in this Section 4.2, the item or installment so in default shall bear interest at the Default Rate and continue as an obligation of the Corporation until the amount in default shall have been fully paid.

(b)
From and after the declaration of an Event of Default hereunder, the Corporation shall pay from sources pledged as security hereunder and may pay from other funds legally available therefor the reasonable fees and expenses of the Division and its counsel, and all other amounts which may be payable to the Division and its counsel under this Agreement, such fees and expenses to be paid when due and payable by the Corporation directly to the Division and its counsel for their own respective accounts.

Section 4.3.
Unconditional Obligations.  The obligation of the Corporation to make the payments required by Section 4.2 shall be absolute and unconditional.  The Corporation shall pay all such amounts without abatement, diminution or deduction (whether for taxes or otherwise) regardless of any cause or circumstance whatsoever including, without limitation, any defense, set-off, recoupment or counterclaim that the Corporation may have or assert against the Division, the Trustee or any other person.

The obligations of the Corporation hereunder are special limited obligations thereof and neither the Promissory Note or any instrument related to this Agreement may give a holder a right to demand payment from tax proceeds in excess of those collected from the Economic Development Sales and Use Tax imposed by Section 4A of the Act and pledged hereunder.

Section 4.4.
Prepayments.  The Corporation may prepay all or any part of the amounts required to be paid by it under Section 4.2 and shall use the proceeds of condemnation awards, foreclosure proceeds, insurance payments related to the Project or other moneys not reinvested in the collateral related to the Project to prepay principal amounts required to be paid under this Agreement. 

Section 4.5.
Credits Against Payments.  To the extent that principal of or interest on or any other amount on the Promissory Note shall be paid, there shall be credited against payments required by Section 4.2, an amount equal to the principal of or interest on the Promissory Note so paid.  If the principal of and interest on or any other amount on the Promissory Note shall have been paid sufficiently that payment of the Promissory Note shall have occurred in accordance with this Agreement, then the obligations of the Corporation pursuant to Section 4.2, shall be deemed to have been paid in full, and the Corporation's obligations under Section 4.2 and this Agreement shall be discharged.


ARTICLE V

EVENTS OF DEFAULT AND REMEDIES

Section 5.1.
Events of Default Defined.  The term "Event of Default" shall mean any one or more of the following events:

(a)
Failure by the Corporation to make any payments required to be paid pursuant to Section 4.2(a);

(b)
Any representation by or on behalf of the Corporation or the City contained in this Agreement or in any instrument furnished in compliance with or in reference to this Agreement proves false or misleading in any material respect as of the date of the making or furnishing thereof; 

(c)
Failure by the Corporation or the City to observe or perform any of its other covenants, conditions, payments or agreements under this Agreement for a period of 30 days after written notice, specifying such failure and requesting that it be remedied, is given to the Corporation or the City by the Division or the Trustee;

(d)
The Corporation shall (i) apply for or consent to the appointment of or the taking of possession by a receiver, custodian, assignee, sequestrator, trustee, liquidator or similar official of the Corporation of all or a substantial part of its property, (ii) admit in writing its inability, or be generally unable, to pay its debts as such debts become due, (iii) make a general assignment for the benefit of its creditors, (iv) commence a voluntary case under the Federal Bankruptcy Code (as now or hereafter in effect), (v) file a petition seeking to take advantage of any other federal or state law relating to bankruptcy, insolvency, reorganization arrangement, winding-up or composition or adjustment of debts, (vi) fail to controvert in a timely or appropriate manner, or acquiesce in writing to any petition filed against the Corporation in an involuntary case under said Federal Bankruptcy Code,  or (vii) take any corporate action for the purpose of effecting any of the foregoing;

(e)
A proceeding or case shall be commenced, without the application or consent of the Corporation, in any court of competent jurisdiction, seeking (i) the liquidation, reorganization, arrangement, dissolution, winding-up or composition or adjustment of debts of the Corporation, (ii) the appointment of a trustee, receiver, custodian, assignee, sequestrator, liquidator or similar official of the Corporation or of all or any substantial part of its assets, or (iii) similar relief in respect of the Corporation under any law relating to bankruptcy, insolvency, reorganization, arrangement, winding-up or composition or adjustment of debts and such proceeding or case shall continue undismissed, or an order, judgment or decree approving or ordering any of the foregoing shall be entered and continue unstayed and in effect, for a period of 90 days from the commencement of such proceeding or case or the date of such order, judgment or decree, or an order for relief against the Corporation shall be entered in an involuntary case under said Federal Bankruptcy Code;

(f)
With respect to any Parity Debt, an event of default under the instrument giving rise to such Parity Debt.

Section 5.2.
Remedies on Default.  Upon the occurrence of an Event of Default under this Agreement, the Division, its successors and assigns, may take any one or more of the following remedial steps:

(a)
By written notice declare all payments hereunder immediately due and payable, whereupon the same shall become immediately due and payable without presentment, demand, protest or any other notice whatsoever, including any notice of intention to accelerate or any notice of acceleration, all of which are hereby expressly waived by the Corporation.

(b)
Take whatever other action at law or in equity may appear necessary or desirable to collect the amounts payable pursuant hereto then due and thereafter to become due or to enforce the performance and observance of any obligation, agreement or covenant of the Corporation under this Agreement.  In the enforcement of the remedies provided in this Section 5.2, the Division may treat all reasonable expenses of enforcement, including, without limitation, legal, accounting and advertising fees and expenses, as additional amounts payable by the Corporation then due and owing.

Section 5.3.
No Remedy Exclusive.  No remedy herein conferred upon or reserved to the Division is intended to be exclusive of any other available remedy or remedies, but each and every such remedy shall be cumulative and shall be in addition to every other remedy given under this Agreement or now or hereafter existing at law or in equity or by statute.  No delay or omission to exercise any right or power accruing upon an Event of Default under this Agreement shall impair any such right or power or shall be construed to be a waiver thereof, but any such right and power may be exercised from time to time and as often as may be deemed expedient.

Section 5.4.
Agreement to Pay Attorneys' Fees and Expenses.  Upon the occurrence of an Event of Default under this Agreement, in the absence of the fault of the Division, if the Division employs attorneys or incurs other expenses for the collection of amounts payable hereunder or for the enforcement of the performance or observance of any covenants or agreements on the part of the Corporation herein contained, whether or not suit is commenced, the Corporation agrees that it will on demand therefor pay to the Division or any combination thereof, as the case may be, the reasonable fees of such attorneys and such other reasonable expenses so incurred by the Division.

Section 5.5.
Division, Corporation and the City to Give Notice of Default.  The Division, the Corporation and the City severally covenant that they will, at their own respective expense, promptly give to each other and to the Trustee, written notice of any Event of Default under this Agreement of which they shall have actual knowledge or written notice, but the Division, Corporation and the City shall not be liable for failing to give such notice.

Section 5.6.
Conditions Precedent to Loan.  The following events shall be conditions precedent to the closing of the Loan hereunder (i) that an opinion of counsel to the Corporation be delivered in form and substance acceptable to the Division; (ii) that evidence of voter and city council approval of the Economic Development Sales and Use Tax under Section 4A of the Act be given which is acceptable to the Division; and (iii) that the chief financial officer of the City deliver a certificate acceptable to the Division that the Debt Service Coverage Ratio has been met.


ARTICLE VI

MISCELLANEOUS

Section 6.1.
Reporting.  In connection with the Loan hereunder, the Corporation shall provide to the Division within fifteen (15) days after the end of each quarter ending November 30, February 28 (or February 29 during a leap year), May 31 and August 31 (i) a quarterly payment status report, including the principal and interest balance outstanding, on the underlying Loan, if any, and all Parity Debt of the Corporation secured by the Economic Development Sales and Use Tax, and (ii) quarterly reports on the Ratings, if any, Economic Development Sales and Use Tax revenues and the Debt Service Coverage Ratio of the City also taking into account any Parity Debt incurred after the date hereof in accordance with the terms hereof.

Section 6.2.
Division to Administer the Loan.  Except as (and only to the extent that) this Agreement shall expressly provide to the contrary, the Division shall administer the Loan.  The Division, from and after the declaration of an Event of Default, may pursue appropriate remedies available to it with due diligence.  Except for its obligation to use due care, the Division shall incur no liability for any action which the Division shall take or omit to take in connection with the Loan unless such act or omission shall involve willful misconduct on the part of the Division.  Without limiting the generality of the foregoing:

a.
Consultation with Counsel.  The Division may consult with legal counsel (including general counsel for the Division), independent certified public accountants and other experts selected by the Division.  The Division shall not be liable for any action taken or omitted to be taken upon the advice of such counsel, accountants or experts.

b.
Performance by Other Parties. The Division shall not be responsible for the performance or observance of any of the terms, covenants or conditions of the Loan Documents, if any, by any party thereto other than the Division. 

c.
Action in Reliance of Documents.  The Division shall incur no liability for having acted or omitted to act upon any notice, consent, certificate or other instrument or writing (including any telegram, cable or telex) pertaining to any of the collateral or to any of the Loan Documents (including, but not limited to any guaranty) which is believed by the Division to be genuine and to have been signed or sent by the proper party.

Section 6.3.
No Implied Waiver.  In the event any provision of this Agreement should be breached by either party and thereafter waived by the other party, such waiver shall be limited to the particular breach so waived and shall not be deemed to waive any other breach thereunder or hereunder.

Section 6.4.
Division Representative.  Whenever under the provisions of this Agreement the approval of the Division is required or the Division is required to take some action at the request of the Corporation, such approval shall be made or such action shall be taken by the Division representative; and the Corporation and the City shall be authorized to rely on any such approval or action.

Section 6.5.
Corporation Representative.  Whenever under the provisions of this Agreement the approval of the Corporation is required or the Corporation is required to take some action at the request of the Division, such approval shall be made or such action shall be taken by the Corporation Representative; and the Division shall be authorized to rely on any such approval or action.

Section 6.6.
Notices.  Except as otherwise provided herein, it shall be sufficient service or giving of any notice, request, complaint, demand or other paper if the same shall be duly mailed by registered or certified mail, postage prepaid, addressed as set forth below to the Division, the Corporation, the City or to any other person set forth therein.  The Division, the Corporation, and the City by notice given hereunder may designate any different addresses to which subsequent notices, certificates or other communications shall be sent.  A duplicate copy of each notice, certificate or other communication given hereunder by one party to another shall also be to each of the other parties listed herein.

 To the Division:

Texas Leverage Fund

Office of the Governor

Economic Development and Tourism

P.O. Box 12428

Austin, Texas 78711-2428

 With a copy to:

Chief Financial Officer





Office of the Governor 

Economic Development and Tourism

P.O. Box 12428

Austin, Texas 78711-2428

 To the Corporation: 

John Nelson

Executive Director

Taylor Economic Development Corporation

316 North Main Street

Taylor, Texas 76574





 With a copy to:

Donald R. Hill

Mayor

City of Taylor






400 Porter St.

Taylor, Texas 76574
Section 6.7.
If Performance Date Not a Business Day.  If the due date for any payment hereunder or if the last date for performance of any act or the exercising of any right, as provided in this Agreement, shall not be a Business Day, then such payment may be made or act performed or right exercised on the next succeeding Business Day.

Section 6.8.
Binding Effect.  This Agreement shall inure to the benefit of and shall be binding upon the Division, the Corporation, and the City and their respective successors and assigns.  Each party shall be individually responsible and severally liable for its obligations under this Agreement.  No assignment of this Agreement by the Corporation shall relieve the Corporation of its obligations hereunder.

Section 6.9.
Severability.  In the event any provision of this Agreement shall be held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof.

Section 6.10.
Enforcement of Agreements or Mortgages.  This Agreement shall be for the benefit of the Corporation.  In the event of a default in the payment of the principal of or the interest on the Promissory Note or in the performance of any agreement contained herein or in any related instrument, such payment and performance may be enforced by mandamus or by the appointment of a receiver in equity with power to charge and collect rents, purchase price payments, and loan payments and to apply the revenues from the Project in accordance with this Agreement, the Promissory Note or such instrument, as the case may be.

Section 6.11.
Amendments, Changes and shall be binding upon the Promissory Note and prior to payment of the Promissory Note, this Agreement may not be effectively amended, changed, modified, altered or terminated except in writing signed by both parties to this Agreement.

Section 6.12.
Execution in Counterparts.  This Agreement may be executed in several counterparts, each of which shall be an original and all of which shall constitute but one and the same instrument.

Section 6.13.
Applicable Law.  This Agreement shall be for the laws of the State.

IN WITNESS WHEREOF, the Division, the Corporation, and the City have caused this Agreement to be executed in their respective legal names, all as of the date first above written.

OFFICE OF THE GOVERNOR

ECONOMIC DEVELOPMENT AND TOURISM DIVISION

By:









Mike Toomey 



Chief of Staff

TAYLOR ECONOMIC DEVELOPMENT CORPORATION 

By:









John Nelson









Executive Director






THE CITY OF TAYLOR, TEXAS

By:







Name:
Donald R. Hill


Title:
Mayor








EXHIBIT A

DESCRIPTION OF THE PROJECT

The Division will provide funding to the Taylor Economic Development Corporation for the financing for the expansion of the Electric Reliability Council of Texas (ERCOT) facility in Taylor.   The Program funds will be used for the acquisition of property located in the City of Taylor, Texas, as allowed under the Act. 

The Division will loan Nine Hundred Thousand Dollars ($900,000.00) to the Taylor Economic Development Corporation to be used for eligible costs of this project as described in the Act which also meet the requirements detailed in the Guidelines of the Division. 

The terms of the loan are as follows:

Term:



15-- years
Interest Rate:


Wall Street Journal Prime Floating

Payments:


Monthly

Collateral:


First lien on economic development sales and use tax receipts

EXHIBIT B

PARITY DEBT

Creditor



Original
Current
Monthly
Maturity

Name and Address


Amount
Balance
Amount
Date

First State Bank


$800,000.00
$485,827.58
$10,000.00
06/01/07

813 N. Main

Taylor, Texas 76574


